LIMITED LIABILITY COMPANY AGREEMENT

OF

{SAMPLE COMPANY}, LLC

A {STATE} Limited Liability Company

THE SECURITIES DESCRIBED HEREIN HAVE NOT BEEN REGISTERED PURSUANT TO THE SECURITIES ACT OF 1933, AS AMENDED, NOR HAVE THEY BEEN REGISTERED UNDER THE SECURITIES ACT OF ANY STATE OF THE UNITED STATES.  THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE UNITED STATES SECURITIES AND EXCHANGE COMMISSION, OR BY THE SECURITIES COMMISSIONER OF ANY STATE, AND ARE THEREFORE SUBJECT TO THE RESTRICTIONS UPON RESALE IMPOSED BY APPLICABLE FEDERAL AND STATE SECURITIES LAWS.  THESE SECURITIES ARE NOT FREELY TRANSFERABLE AND MUST BE HELD INDEFINITELY.  NO SALE OR OTHER DISPOSITION OF THESE SECURITIES IS PERMITTED EXCEPT IN ACCORDANCE WITH THIS AGREEMENT AND UNLESS THEY ARE EITHER REGISTERED OR QUALIFIED UNDER APPLICABLE LAW OR AN EXEMPTION FROM THE REGISTRATION OR QUALIFICATION REQUIREMENTS IS AVAILABLE.

This Limited Liability Company Agreement of {Sample Company}, LLC, a {State} limited liability company (this “Agreement”), dated as of the 1st day of {Month}, {Year}, is executed and agreed to, for good and valuable consideration, by the persons listed on the Signature Pages hereto, together referred to herein as “Members” or in the case of each a “Member”.


ARTICLE I


DEFINITIONStc \l1 "ARTICLE I
DEFINITIONS
1.01.
Definitionstc \l2 "1.01.
Definitions.  The Glossary attached hereto as Exhibit A contains definitions of various capitalized terms used in this Agreement.

1.02.
Constructiontc \l2 "1.02.
Construction.  Whenever the context requires, the gender of all words used in this Agreement includes the masculine, feminine, and neuter.  All references to Articles and Sections refer to articles and sections of this Agreement, all references to Exhibits are to Exhibits attached hereto, each of which is made a part hereof for all purposes, and all references to Schedules are to Schedules attached hereto, each of which is made a part hereof for all purposes.  

ARTICLE II

ORGANIZATIONtc \l1 "ARTICLE IIORGANIZATION
2.01.
Formationtc \l2 "2.01.
Formation.  The Company has been organized as a {State} limited liability company by the filing of a Certificate of Formation and the issuance of a Certificate of Organization (the “Certificate”) under and pursuant to the BOC.

2.02.
Nametc \l2 "2.02.
Name.  The name of the Company is “{Sample Company}, LLC” and all Company business must be conducted in that name or such other names that comply with applicable law as the Members may select from time to time.

2.03.
Registered Office; Registered Agent; Principal Office in the United States; Other Officestc \l2 "2.03.
Registered Office; Registered Agent; Principal Office in the United States; Other Offices.  The registered office of the Company required by the BOC to be maintained in the State of {State} shall be the office of the initial registered agent named in the Certificate or such other office (which need not be a place of business of the Company) as the Members may designate from time to time in the manner provided by law.  The registered agent of the Company in the State of {State} shall be the initial registered agent named in the Certificate or such other Person or Persons as the Members may designate from time to time in the manner provided by law.  The principal office of the Company in the United States shall be at such place as the Members may designate from time to time, which need not be in the State of {State}.  The Company may have such other offices as the Members may designate from time to time.

2.04.
Purposestc \l2 "2.04.
Purposes.  The purpose of the Company is to engage in any lawful business or activity for which limited liability companies may be adopted under the BOC.

2.05.
Foreign Qualificationtc \l2 "2.05.
Foreign Qualification.  Prior to the Company’s conducting business in any jurisdiction other than {State}, each Member shall execute, acknowledge, swear to, and deliver all certificates and other instruments conforming with this Agreement that are necessary or appropriate to qualify the Company as a foreign limited liability company in all such jurisdictions in which the Company may conduct business. 

2.06.
Termtc \l2 "2.06.
Term.  The Company commenced on the date the Secretary of State of {State} issued a Certificate of Organization for the Company and shall continue in existence perpetually.

2.07.
Mergers and Exchangestc \l2 "2.07.
Mergers and Exchanges.  The Company may be a party to (a) a merger, (b) an exchange or (c) acquisition of the type described in the BOC.

ARTICLE III

MEMBERSHIP; DISPOSITIONS OF INTERESTtc \l1 "ARTICLE IIIMEMBERSHIP; DISPOSITIONS OF INTEREST
3.01.
Initial Memberstc \l2 "3.01.
Initial Members.  The Initial Members of the Company are the following, who have been admitted to the Company as Members effective contemporaneously with the execution of this Agreement:

Membership
     Working

     Investor

Member
  Interest
Member Interest

Member Interest
 
Founder_1
  81.1%
70,000 points

  1,000 points

 
Investor_1
  18.9%
         0 points

70,000 points 
  

3.02.
Additional Memberstc \l2 "3.02.
Additional Members.  Additional Persons may be admitted to the Company as Members and Membership Interests may be created and issued to those Persons and to existing Members at the direction of a Required Interest, on such terms and conditions as the Required Interest may determine at the time of admission.  The terms of admission or issuance must specify the Membership Interest, and the Working Member Interest and/or Investor Member Interest and the commitments applicable thereto and may provide for the creation of different classes or groups of Members having different rights, powers, and duties.  A Required Interest shall reflect the creation of any new class or group in an amendment to this Agreement indicating the different rights, powers, and duties, and such an amendment need be executed only by a Required Interest.  Any such admission is effective only after the new Member has executed and delivered to the Company a document including the new Member’s notice address, its agreement to be bound by this Agreement, and its representation and warranty that the representations and warranties in Section 3.04 are true and correct with respect to the new Member.  The Initial Members and any new Member admitted pursuant to this Section are referred to as “Members.”
3.03.
Restrictions on the Disposition of Membership Interesttc \l2 "3.03.
Restrictions on the Disposition of Sharing Ratio.  No transfer of a Membership Interest, or any part thereof, directly or indirectly, whether by sale, assignment, transfer, mortgage, encumbrance, gift, pledge or hypothecation, may be made by any Member without the express written consent of all Members.
3.04.
Representations and Warrantiestc \l2 "3.04.
Representations and Warranties.  Each Member hereby represents and warrants to the Company and each other Member that (a) such Member has duly executed and delivered this Agreement; and (b) such Member’s authorization, execution, delivery, and performance of this Agreement do not conflict with any other agreement or arrangement to which that Member is a party or by which it is bound.

3.05.
Liability to Third Partiestc \l2 "3.05.
Liability to Third Parties.  No Member, officer or persons acting on behalf of the Company shall be liable for the debts, obligations or liabilities of the Company, including under a judgment decree or order of a court.

3.06.
Withdrawaltc \l2 "3.06.
Withdrawal.  A Member does not have the right or power to withdraw from the Company as a Member.

3.07.
Business with the Companytc \l2 "3.07.
Business With the Company.  Any Member shall be permitted to conduct business with the Company upon the approval of a Required Interest, notwithstanding that such a transaction may constitute a conflict of interest.


3.08.
Transfer of Membership Interest During Lifetime.  If Members desire, directly or indirectly, to sell, assign, transfer or in any way dispose of all or any portion of their Membership Interest, the Members (the “Selling Member”) shall first serve notice (the “Offer to Sell”) to that effect on the other Members.  The Offer to Sell shall state the amount of Membership Interest to be sold or otherwise disposed of, and it shall offer to sell the Membership Interest to the other Members in accordance with the terms of this Agreement.

(a)
Option of Members.  The other Members of the Company shall have the first right to purchase all of the Membership Interest offered by the Selling Member within thirty (30) days after receipt by each Member of the Offer to Sell as the Membership Interest owned by each bears to the total Membership Interest owned by all of the Members (not including the Membership Interest of the Selling Member) by giving notice of acceptance to the Selling Member and the other parties hereto within 15 days following the close of the aforementioned 30-day period.


(b)
Notice of Acceptance.  The notice of acceptance shall specify a date for closing of the purchase which shall not be more than 30 days after the date of the notice of acceptance.


(c)
Purchase Price.  The purchase price for the Membership Interest owned by the Selling Member (the “Selling Price”) shall be as stated in the Offer to Sell.


(d)
Remainder Option.  If the Members fail or refuse to purchase all of the Membership Interest offered for sale by the Selling Member pursuant to the Offer to Sell, those Members who have provided a notice of acceptance and are willing to purchase the Membership Interest offered for sale by the Selling Member shall have the right to purchase the remaining Membership Interest in the Offer to Sell as the Membership Interest being purchase by each pursuant to paragraph (a), above, bears to the total Membership Interest offered for sale by the Selling Member pursuant to the Offer to Sell.

(e)
Place of Closing; Time and Method of Payment.  The closing of a purchase of Membership Interest shall take place at the principal office of the Company, or other location as may be agreed upon.  The purchase price shall, at the election of the purchaser, either be paid in full in cash or be paid by delivery of an installment promissory note of the purchaser, payable in twenty-four (24) equal monthly installments, with the first installment payment due one month after closing and the remaining equal installments payable successively, monthly thereafter.  The promissory note shall bear interest at the rate of ten percent per annum (10%) from the date of closing and shall provide that the maker shall have the privilege of prepaying all or any part thereof after the end of the calendar year in which the purchase is closed, without penalty but with interest to date of prepayment.  Such note shall be secured by a perfected first priority security interest in the Membership Interest purchased.  It shall further provide that a default in the payment of any installment shall cause the remaining unpaid installments to immediately become due and payable.

3.09
Determination of the Purchase Price.  The parties hereto agree that the book value of the Membership Interests of the Company, adjusted as provided herein, is reflective of the market value of the Membership Interests of the Company and shall be exclusively used to determine the Purchase Price of Membership Interests.  Thus, except as specifically otherwise provided in Section 3.12, the Purchase Price for the Membership Interest to be purchased pursuant to Section 3.08 of this Agreement shall be equal to its book value, adjusted as hereinafter provided.  The adjusted book value shall, except to the extent otherwise provided in this Section, be determined by the regularly employed independent accountants of the Company utilizing the accrual method of accounting, regardless of the method of accounting actually employed by the Company, and such determination shall be binding and conclusive upon the purchaser and seller.  The following adjustments shall be observed in determining the adjusted book value of such Membership Interests:


(a)
Goodwill.  No allowance of any kind shall be made for goodwill or any similar intangible asset of the Company unless the goodwill or other intangible asset shall have been acquired by purchase by the Company and shall appear as an asset on the Company’s books and records at the date of determination.


(b)
Accounts Payable and Receivable.  All accounts payable shall be valued at face amount, less any allowable discounts and reserves for doubtful accounts.


(c)
Inventory and Supplies.  The value of inventory and supplies shall be computed at the lower of cost or market value.


(d)
Taxes.  All federal, state and local taxes including, but not limited to, sales, payroll, unemployment insurance, excise, franchise and income taxes shall be accrued as a liability.


(e)
Insurance Proceeds.  Death proceeds payable under a company owned life insurance policy insuring the life of a deceased Member whose Membership Interest is being valued for purchase hereunder shall be excluded from the computation of the adjusted book value to the extent the death proceeds exceed the cash value of the policy as of the date to which premiums have been paid.


(f)
Retirement Plan Contributions.  Contributions to any qualified pension, profit sharing or other qualified retirement plan for the fiscal year of the Company in which the date of determination falls shall be accrued as a liability and shall be prorated for such fiscal year in accordance with the prior accounting procedures and practices of the Company, except that the following special rules shall apply:

(i)
All employees who are or will become participants in the plan for the fiscal year shall be presumed to have completed the requirements for accrual of a contribution, allocation or benefit for the year, if the employee’s employment with Company has not terminated on or before the determination date.

(ii)
Each participant’s compensation for purposes of the accrual shall be based upon the greater of the participant’s compensation for the preceding fiscal year, or the compensation paid or accrued to the participant for the current fiscal year determined as of the date of determination and annualized for the current fiscal year.

(iii)
The amount contributable for any profit sharing plan shall be accrued at the greater of the amount actually contributed for the current fiscal year, or the amount that would be required to be contributed to effect the same allocation to the highest paid participant as was allocated to such highest paid participant for the preceding fiscal year.


(g)
Liability Claims.  If there are any pending or known liability claims, not fully covered by insurance, the accountants shall accrue any estimated loss therefrom as a liability of the Company to the extent the accrual shall be required under generally accepted accounting principles.  The Members and the Company agree, upon request of the accountants, to submit a certificate concerning their knowledge of any pendency, probable pendency or possible pendency of such claims.  The accountants shall be authorized to take such action or actions as necessary under said generally accepted accounting principles for the accountants to make their determination under this Agreement.


(h)
Marketable Securities.  Marketable securities shall be valued at fair market value and the accountants may select qualified appraisers to assist in the determination of the fair market value of such assets.


3.10
Costs of Determining Purchase Price.  All costs of determining the Purchase Price are to include, but not be limited to, accounting fees and appraisal fees, but are to exclude legal fees, and shall be paid for equally by the purchaser and seller.  The costs shall be taken into account in determining the liabilities of the Company as of the determination date.


3.11
Date of Determination.  Except as provided elsewhere herein, the date of determination of “book value” and adjustments shall be the last day of the calendar month immediately preceding the termination of Member’s employment and/or contract, or the Member’s death, whichever shall apply.


3.12
Established Purchase Price.  In spite of anything contained herein to the contrary, the parties hereto, as of any given date, may establish a price for the Membership Interests.  If they shall do so, then the established price shall apply for purposes of any determination of price hereunder, occurring during the period for which such specified price is made applicable, if the established price is endorsed on Schedule “2” attached hereto and the schedule is signed by all of the parties to this Agreement.  The price so determined shall apply if the determination date under Section 3.11 above occurs during said period.

3.13
Deemed Offer to Sell on Termination.  (a) A Member who is or becomes an employee or contractor of the Company shall be deemed to have made an Offer to Sell all of his/her Membership Interest in the Company on the day when the Member ceases his/her employment and/or contract with the Company.  The other parties hereto shall be deemed to have received the Offer to Sell as of the date when the Member’s employment and/or contract with the Company ceases.  The parties shall then proceed to comply with the terms and provisions of Section 3.08 of this Agreement.

(b)
The Membership Interest to be purchased pursuant to the terms of Section 3.13 shall be purchased at the purchase price as determined in accordance with the provisions of Sections 3.09, 3.10, 3.11 and 3.12 of this Agreement.  The Purchase Price shall be paid in accordance with the provisions of Section 3.08(e).

3.14
Purchase and Sale Obligations Upon Death.  (a) Should a Member die, the personal representative of his/her estate shall sell and the Company shall purchase all his/her Membership Interest for the Purchase Price determined in accordance with the provisions of Sections 3.09, 3.10, 3.11 and 3.12 and pursuant to the other terms of this Section.


(b)
Closing.  Notwithstanding the closing deadlines contained in Section 3.08, the closing of the purchase shall take place within 120 days after the date of the qualification of the deceased Member’s personal representative.

(c)
Insurance.  If the Company receives proceeds from any insurance policy on the life of the deceased Member, all of the proceeds, not in excess of the Purchase Price, shall be paid by the Company to the decedent’s personal representative on account of the Purchase Price of the Membership Interest owned by the deceased Member.

(d)
Balance of Purchase Price or Insurance Proceeds.  Should the Purchase Price exceed the proceeds of life insurance collected by the Company and payable to the personal representative, or if the Company does not collect any life insurance on the deceased Member’s life, the Company shall pay up to Fifty Thousand Dollars ($50,000.00) of the balance of the Purchase Price on the date of closing and the balance of the remaining Purchase Price shall be evidenced by a promissory note from the Company which shall be payable in equal, monthly installments over a period of thirty-six (36) months.  The note shall bear interest at the rate of ten percent per annum (10%) from the date of closing and shall provide that the maker shall have the privilege of prepaying the note, with interest to date of prepayment.  It shall further provide that a default in the payment of any installment shall cause the remaining unpaid installments to immediately become due and payable.  If the proceeds from the life insurance exceed the Purchase Price, the balance of the insurance proceeds shall be retained by the Company free from any terms or restrictions of this Agreement.

3.15
Company Restrictions After Purchase.  So long as any part of the Purchase Price of a Membership Interest sold in accordance with this Agreement remains unpaid, the Company shall not, without the written consent of the Selling Member or personal representative of a deceased Member: declare or pay dividends; reorganize its capital structure (except to reduce its capital as required by the provisions of Section 3.16); merge or consolidate with any other entity; sell any of its assets, except in the regular course of business.  If the Company breaches any of its obligations under this Section, the Selling Member or personal representative of a deceased Member, in addition to any other remedies available, may elect to declare the entire unpaid Purchase Price of the promissory note delivered pursuant to this Agreement to be immediately due and payable.


3.16
Insufficient Company Surplus.  If the Company’s surplus is insufficient at closing to allow it to legally purchase the Membership Interest of the Selling Member or deceased Member, then the Company and the Members shall promptly take all required action to reduce its capital to the extent necessary for the redemption of the unpurchased Membership Interest at the value defined above.


3.17
Purchases by Company.  Whenever the Company shall, pursuant to this Agreement, be required to purchase a Membership Interest, the remaining Members and the Seller shall do all things, and execute and deliver all papers as may be necessary to consummate such purchase.  Any note required to be given by the Company as part of the Purchase Price shall be endorsed and guaranteed by the Members who shall not be discharged from liability because of the subsequent extension, modification or renewal of any note.


3.18
Offset of Purchase Price by Indebtedness.  If a Selling Member or deceased Member whose interest is being sold to a party hereto is indebted to a transferee party hereto at the time of the sale, the transferee party to whom the indebtedness is owed shall offset and reduce the Purchase Price payable by that transferee by the amount the indebtedness does not exceed the Purchase Price.  To the extent the indebtedness is offset against the transferee’s Purchase Price, the indebtedness shall be deemed paid; but any indebtedness in excess of the sum offset against the transferee’s Purchase Price shall remain due and owing to the transferee according to its terms.


3.19
Specific Performance.  The Membership Interests cannot be readily purchased or sold in the open market, and for that reason, among others, the parties will be irreparably damaged if this Agreement is not specifically enforced.  If any dispute arises concerning the sale or disposition of a Membership Interest, an injunction may be issued restraining any sale or disposition pending the determination of such controversy.  If there arises any controversy concerning the right or obligation to purchase or sell any of the Membership Interest, the right or obligation shall be enforceable in a court of equity by a decree of specific performance.  This remedy shall, however, be cumulative and not exclusive, and shall be in addition to any other remedy which the parties may have.

3.20
After-Acquired Membership Interest.  Whenever Members or any transferee of a Member acquires any Membership Interest of the Company, the Membership Interest so acquired shall be subject to all the terms and restrictions of this Agreement.
3.21
Disposition Upon Termination of Marital Relationship.


(a)
Option.  In the event a divorce or annulment proceeding is filed by or against a Member (the “Divorcing Member”), the Divorcing Member must give the Company notice of such proceeding (the “Divorce Notice”) at least one hundred twenty (120) days prior to the divorce or annulment becoming effective.  The Secretary of the Company shall forthwith deliver a copy of the Divorce Notice to each Member (other than the Divorcing Member).  The Divorcing Member, the Company and the remaining Members (in that order) shall have the option to purchase any and all Membership Interests that the Divorcing Member’s spouse owns, after partition as hereinafter provided, by virtue of his/her community property interest in the Membership Interest (the “Spouse's Membership Interest”) for their Purchase Price and upon the terms set forth in this Section. If the Divorcing Member’s spouse is also a Member, the Member with the greater amount of Membership Interest shall have the option to purchase any and all Membership Interest owned by the Member with the lesser amount of Membership Interest.  If the Divorcing Member’s spouse is also a Member, subsections (b), (c), and (d) of this Section shall not apply.  The Divorcing Member and his/her spouse shall take promptly and in all events prior to the ninetieth (90th) day preceding the divorce or annulment becoming final, any and all action necessary under applicable law to partition the Membership Interest in which they share a community interest.


(b)
Election to Exercise by Divorcing Member.  The Divorcing Member shall have a right of first refusal to purchase his/her Spouse’s Membership Interest.  Within thirty (30) days of the date the Company receives the Divorce Notice (the “Divorce Notice Date”), the Divorcing Member shall notify the Company of the Spouse’s Membership Interest, if any, that the Divorcing Member elects to purchase.


(c)
Election to Exercise by Company.  After the Divorcing Member exercises his/her right of first refusal, as provided for above, within forty (40) days of the Divorce Notice Date, the Company shall notify all remaining Members (other than the Divorcing Member) of the Spouse’s Membership Interest that the Company elects to purchase.


(d)
Election to Exercise by Members.  If the Company notifies the remaining Members (other than the Divorcing Member) that the Company and the Divorcing Member will exercise their options for none or less than all of the Spouse’s Membership Interest, each of the Members (other than the Divorcing Member) shall have until the fiftieth (50th) day following the Divorce Notice Date within which to notify the Company of such Member’s election to purchase such Member’s pro rata part of the remaining Spouse’s Membership Interest.  Any Member notifying the Company of his desire to purchase Spouse’s Membership Interest shall be obligated to do so.

(e)
Manner of Exercise.  Upon determination of the Spouse’s Membership Interest to be purchased by the Divorcing Member, the Company, and/or the other Members, the Company, on its behalf and on behalf of the Members (including the Divorcing Member) who are purchasing Spouse’s Membership Interest, shall give notice of exercise to the spouse of the Divorcing Member within sixty-three (63) days of the Divorce Notice Date.


(f)
Membership Interest Not Purchased.  Any Spouse’s Membership Interest not purchased by the Divorcing Member, the Company, and/or the other Members pursuant to this Section may pass to the spouse of the Divorcing Member but shall continue to be subject to the terms of this Agreement, and the Company may require the spouse of the Divorcing Member to execute and deliver a valid and binding agreement to such effect as a condition to such disposition.

(g)
Payment for Membership Interest.  The Membership Interests purchased pursuant to the terms of this Section shall be purchased at the purchase price determined in accordance with the provisions of Section 3.09, 3.10, 3.11 and 3.12 of this Agreement and shall be payable in accordance with the provisions of Section 3.08(e) of this Agreement.
ARTICLE IV

CAPITAL CONTRIBUTIONS
tc \l1 "ARTICLE IVCAPITAL CONTRIBUTIONS
4.01.
Initial Contributionstc \l2 "4.01.
Initial Contributions.  The Members have contributed to the Company the Capital Contributions as set forth on Schedule 1.

4.02.
Additional Contributionstc \l2 "4.02.
Additional Contributions.  No Member shall have any obligation to contribute to the capital of the Company or make any loans to the Company beyond the Capital Contribution described in Section 4.01, except upon agreement of a Required Interest.  Notices for Capital Contributions must be made to all Members in accordance with their Membership Interests.

4.03.
Failure to Contributetc \l2 "4.03.
Failure to Contribute.  (a) If a Member does not contribute by the time required all or any portion of a Capital Contribution that Member is required to make as provided in Section 4.02, the Company may exercise, on notice to that Member (the “Delinquent Member”), one or more of the following remedies:

(i)
taking such action (including, without limitation, court proceedings) as the Members may deem appropriate to obtain payment by the Delinquent Member of the portion of the Delinquent Member’s Capital Contribution that is in default, together with interest thereon at the Default Interest Rate from the date that the Capital Contribution was due until the date that it is made, all at the cost and expense of the Delinquent Member; provided, however, no suit for collection of any delinquent Capital Contribution required to be made under Section 4.02 may be brought against the Delinquent Member until after the earlier to occur of the Delinquent Member ceases to be a Member for any reason, the Delinquent Member becomes a Bankrupt Member, or the Delinquent Member has received all distributions that he/it is entitled to receive under Article V;

(ii)
permitting the other Members in proportion to their pro rata Membership Interest or in such other percentages as they may agree (the “Lending Member,” whether one or more), to advance the portion of the Delinquent Member's Capital Contribution that is in default, with the following results:

(A)
the sum advanced constitutes a loan from the Lending Member to the Delinquent Member and a Capital Contribution of that sum to the Company by the Delinquent Member pursuant to the applicable provisions of this Agreement,

(B)
the unpaid principal balance of the loan and all accrued and unpaid interest thereon is due and payable in whole upon the earlier to occur of the Delinquent Member ceases to be a Member for any reason, the Delinquent Member becomes a Bankrupt Member, or the Delinquent Member has received all distributions that he/it is entitled to receive under Article V,
(C)
the amount lent bears interest at the Default Interest Rate from the day that the advance is deemed made until the date that the loan, together with all interest accrued on it, is repaid to the Lending Member,

(D)
all distributions from the Company that otherwise would be made to the Delinquent Member (whether before or after dissolution of the Company) instead shall be paid to the Lending Member until the loan and all interest accrued on it have been paid in full to the Lending Member (with payments being applied as to accrued and unpaid interest and then to principal),

(E)
the payment of the loan and interest accrued on it is secured by a security interest in the Delinquent Member’s Membership Interest, as more fully set forth in Section 4.03(b), and

(F)
the Lending Member has the right, in addition to the other rights and remedies granted to it pursuant to this Agreement or available to it at law or in equity, to take any action (including, without limitation, court proceedings) that the Lending Member may deem appropriate to obtain payment by the Delinquent Member of the loan and all accrued and unpaid interest on it, at the cost and expense of the Delinquent Member; provided, however, no suit for collection of the loan shall be brought against the Delinquent Member until after the earlier to occur of the Delinquent Member ceases to be a Member for any reason, the Delinquent Member becomes a Bankrupt Member, or the Delinquent Member has received all distributions that he/it is entitled to receive under Article V;

(iii)
exercising the rights of a secured party under the UCC, as more fully set forth in Section 4.03(b); or

(iv)
exercising any other rights and remedies available at law or in equity, subject to the terms and conditions set forth above in this Section 4.03(a) regarding suit for collection of a delinquent Capital Contribution.
(b)
Each Member grants to the Company, and to each Lending Member with respect to any loans made by the Lending Member to that Member as a Delinquent Member pursuant to Section 4.03(a)(ii), as security, equally and ratably, for the payment of all Capital Contributions that Member has agreed to make  and the payment of all loans and interest accrued on them made by Lending Members to that Member as a Delinquent Member pursuant to Section 4.03(a)(ii), a security interest in and a general lien on its Membership Interest and the proceeds thereof, all under the UCC.  On any default in the payment of a Capital Contribution required to be made under Section 4.01 or a default in the payment of such a loan or interest accrued on it under Section 4.03(ii), the Company or the Lending Member, as applicable, is entitled to all the rights and remedies of a secured party under the UCC with respect to the security interest granted in this Section 4.03(b). Each Member shall execute and deliver to the Company and the other Members all financing statements and other instruments that the Members or the Lending Member, as applicable, may request to effectuate and carry out the preceding provisions of this Section 4.03(b). At the option of the Members or a Lending Member, this Agreement or a carbon, photographic, or other copy hereof may serve as a financing statement.

4.04.
Return of Contributionstc \l2 "4.04.
Return of Contributions.  A Member is not entitled to the return of any part of its Capital Contributions or to be paid interest in respect of either its capital account or its Capital Contributions. An unrepaid Capital Contribution is not a liability of the Company or of any Member. A Member is not required to contribute or to lend any cash or property to the Company to enable the Company to return any Member's Capital Contributions.

4.05.
Interesttc \l2 "4.05.
Interest.  No Member shall receive any interest, salary or drawing with respect to its Capital Contribution or Capital Account, except as provided otherwise in this Agreement.

4.06.
Advances by Memberstc \l2 "4.06.
Advances by Members.  If the Company does not have sufficient cash to pay its obligations, any Member(s) that may agree to do so with the consent of a Required Interest may advance all or part of the needed funds to or on behalf of the Company. An advance described in this Section 4.06 constitutes a loan from the Member to the Company, bears interest at the General Interest Rate from the date of the advance until the date of payment, and is not a Capital Contribution.
4.07.
Capital Accountstc \l2 "4.07.
Capital Accounts.  A Capital Account shall be established and maintained for each Member in accordance with the rules of Treasury Regulation §1.704‑1(b)(2)(iv).  Each Member’s Capital Account (a) shall be increased by (i) the amount of money contributed by that Member to the Company, and (ii) all items of Company income and gain allocated to such Member pursuant to Section 5.01, and (b) shall be decreased by (i) the amount of money or the fair market value of any property distributed to that Member by the Company (net of liabilities secured by such distributed property that such Member is considered to assume or take subject to under Section 752 of the Code), and (ii) all items of Company deduction and loss allocated to such Member pursuant to Section 5.01.  A Member that has more than one Membership Interest shall have a single Capital Account that reflects all its Membership Interests, regardless of the class of Membership Interests owned by that Member and regardless of the time or manner in which those Membership Interests were acquired.  On the transfer of all or part of a Membership Interest, the Capital Account of the transferor that is attributable to the transferred Membership Interest or part thereof shall carry over to the transferee Member in accordance with the provisions of Treasury Regulation §1.704‑1(b)(2)(iv)(l).

ARTICLE V

ALLOCATIONS AND DISTRIBUTIONS
tc \l1 "ARTICLE VALLOCATIONS AND DISTRIBUTIONS
5.01.
Allocationstc \l2 "5.01.
Allocations.  All items of profit, loss, gain, credit or amount realized shall be allocated to the Members ratably in proportion to the Sharing Amounts, including all allocations for federal income tax purposes, except as may be required by Section 704(c) of the Code and Treasury Regulation §1.704‑1(b)(2)(iv)(d)(3).

5.02.
Distributionstc \l2 "5.02.
Distributions.  From time to time the Members may determine in their reasonable judgment to what extent (if any) the Company’s cash on hand exceeds its current and anticipated needs, including, without limitation, for operating expenses, debt service, acquisitions, and a reasonable contingency reserve.  If such an excess exists, the Members may cause the Company to distribute, in cash, to the Members an amount determined by the Members.  Distributions shall be made to all Members, subject to Article IV, in accordance with the Sharing Amounts of the Members.

ARTICLE VI

MANAGEMENT
tc \l1 "ARTICLE VIMANAGEMENT
6.01.
Management by Managerstc \l2 "6.01.
Management by Managers.  (a)
The powers of the Company shall be exercised by or under the authority of, and the business and affairs of the Company shall be managed under the direction of, the Managers; the Managers may make all decisions and take all actions for and on behalf of the Company; and, except with respect to certain consent or approval requirements provided in this Agreement, no Member by virtue of having the status of a Member shall have any management power over the business and affairs of the Company or actual or apparent authority to enter into contracts on behalf of, or to otherwise bind, the Company.  In addition to the powers that now or hereafter can be granted under the BOC and to all other powers granted under any other provision of this Agreement, the Managers shall have full power and authority to do all things on such terms as they may deem necessary or appropriate to conduct, or cause to be conducted, the business and affairs of the Company, including (i) the making of any expenditures, the lending or borrowing of money, the assumption or guarantee of, or other contracting for, indebtedness and other liabilities, the issuance of evidences of indebtedness and the incurring of any other obligations; (ii) the making of tax, regulatory and other filings, or rendering of periodic or other reports to governmental or other agencies having jurisdiction over the business or assets of the Company; (iii) the merger or other combination or conversion of the Company with or into another Person; (iv) the use of the assets of the Company (including cash on hand) for any purpose consistent with the terms of this Agreement and the repayment of obligations of the Company; (v) the negotiation, execution and performance of any contracts, conveyances or other instruments; (vi) the distribution of Company cash; (vii) the selection, engagement and dismissal of officers, employees and agents, outside attorneys, accountants, engineers, consultants and contractors and the determination of their compensation and other terms of employment or hiring; (viii) the maintenance of such insurance for the benefit of the Company, as it deems necessary or appropriate; (ix) the acquisition or disposition of assets; (x) the formation of, or acquisition of an interest in, or the contribution of property to, any Person; (xi) the control of any matters affecting the rights and obligations of the Company, including the commencement, prosecution and defense of actions at law or in equity and otherwise engaging in the conduct of litigation and the incurring of legal expense and the settlement of claims and litigation; (xii) the indemnification of any Person against liabilities and contingencies to the extent permitted by law and this Agreement; (xiii) the voting of equity interests of the Company in any other entity, including any subsidiary; and (xiv) the approval of operating budgets and capital expenditure budgets.

(b)
Notwithstanding any authority conferred on officers of the Company, the following actions may not be taken without the consent of a Required Interest:

(i)
entering into, making, and performing contracts, agreements, and other undertakings binding the Company, other than routine agreements made in the ordinary course of business and not involving material financial obligations;
(ii)
making any material change in any of the Company’s banking relationships;

(iii)
acquiring and/or disposing of any material asset of the Company;

(iv)
borrowing money or otherwise committing the credit of the Company for Company activities and voluntary prepayments or extensions of debt above $10,000;

(v)
determining distributions of Company cash and other property as provided in Article V;

(vi)
be a party to (i) a merger, or (ii) an exchange or acquisition of the type described in the BOC;

(vii)
amend or restate the Certificate; or

(viii)
casting any vote, making any decision or giving any consent or approval with respect to the Company’s ownership interest in any other entity.

6.02.
Officerstc \l2 "6.02.
Officers.  (a) The Managers may, from time to time, designate one or more Persons to be officers of the Company. No officer need be a resident of the State of {State} or a Member.  Any officers so designated shall have such authority and perform such duties as the Managers may, from time to time, delegate to them.  The Managers may assign titles to particular officers.  Unless the Managers decide otherwise, if the title is one commonly used for officers of a business corporation formed under the BOC, the assignment of such title shall constitute the delegation to such officer of the authority and duties that are normally associated with that office, subject to any specific delegation of authority and duties made to such officer by the Managers pursuant to the third sentence of this Section 6.02(b).  Each officer shall hold office until his successor shall be duly designated and qualified or until his death or until he shall resign or shall have been removed in the manner hereinafter provided.  Any number of offices may be held by the same Person.  The salaries or other compensation, if any, of the officers and agents of the Company shall be fixed from time to time by the Managers.

(b)
Any officer may resign as such at any time.  Such resignation shall be made in writing and shall take effect at the time specified therein, or if no time be specified, at the time of its receipt by the Managers.  The acceptance of a resignation shall not be necessary to make it effective, unless expressly so provided in the resignation.  Any officer may be removed as such, either with or without cause, by the Managers whenever in their judgment the best interests of the Company will be served thereby; provided, however, that such removal shall be without prejudice to the contract rights, if any, of the Person so removed.  Designation of an officer shall not of itself create contract rights.  Any vacancy occurring in any office of the Company may be filled by the Managers.

6.03.
Election, Number and Term of Officetc \l2 "6.03.
Election, Number and Term of Office.  The officers of the Company shall be determined from time to time by resolution of the Managers.  Each Manager shall hold office for the term as set by resolution of the Managers and thereafter until his successor shall have been elected and qualified or until his earlier death, resignation or removal.

6.04.
Vacancies; Removal; Resignationtc \l2 "6.04.
Vacancies; Removal; Resignation.  Any vacancy occurring in the officers may be filled by the Managers.  An officer elected to fill a vacancy occurring other than by reason of an increase in the number of officers shall be elected for the unexpired term of his predecessor in office.  Any officer may resign at any time.  Such resignation shall be made in writing and shall take effect at the time specified therein, or if no time be specified, at the time of its receipt by the Managers.  The acceptance of a resignation shall not be necessary to make it effective, unless expressly so provided in the resignation.

6.05.
Conflicts of Interesttc \l2 "6.05.
Conflicts of Interest.  Subject to the other express provisions of this Agreement, each Member and officer of the Company at any time and from time to time may engage in and possess interests in other business ventures of any and every type and description, independently or with others, including ones in competition with the Company, with no obligation to offer to the Company or any other Member or officer the right to participate therein.  The Company may transact business with any Member, officer or Affiliate thereof, provided the terms of those transactions are approved by the Managers.

6.06.
Number of Managerstc \l2 "6.06.
Number of Managers.  The number of Managers of the Company shall be fixed from time to time by resolution of the Managers, but in no case shall the number of Managers be less than one (1).  Until otherwise fixed by resolution of the Managers, the number of Managers shall be one (1).  No decrease in the number of Managers shall have the effect of reducing the term of any incumbent Manager.  Managers shall be elected at each annual meeting of the Members by the holders of Membership Interests entitled to vote in the election of Managers, except as provided in Section 6.07 of this Article VI, and each Manager shall hold office until his successor is elected and qualified.  Managers need not be residents of the State of {State} nor Members of the Company.  Managers may also serve as officers of the Company.

6.07.
Vacanciestc \l2 "6.07.
Vacancies.  Subject to other provisions of this Section 6.07, any vacancy occurring among the Managers may be filled by election at an annual or special meeting of the Members called for that purpose or by the affirmative vote of a majority of the remaining Managers, though the remaining Managers may constitute less than a quorum of the Managers as fixed by Section 6.12 of this Article VI.  A Manager elected to fill a vacancy shall be elected for the unexpired term of his predecessor in office.  Any Manager position to be filled by reason of an increase in the number of Managers shall be filled by election at an annual meeting or at a special meeting of Members called for that purpose or may be filled by the Managers for a term of office continuing only until the next election of one or more Managers by the Members; provided that the Managers may not fill more than two such vacancies during the period between any two successive annual meetings of Members.  Notwithstanding the foregoing, whenever the holders of any class or series of Membership Interests are entitled to elect one or more Managers by the provisions of the Certificate of Organization, only the holders of Membership Interests of that class or series shall be entitled to vote for or against the removal of any Manager elected by the holders of Membership Interests of that class or series; and any vacancies in Manager positions of such class or series and any newly created Manager positions of such class or series to be filled by reason of an increase in the number of such Managers may be filled by the affirmative vote of a majority of the Managers elected by such class or series then in office or by a sole remaining Manager so elected, or by the vote of the holders of the outstanding Membership Interests of such class or series, and such vacancies shall not in any case be filled by the vote of the remaining Managers or the holders of the outstanding Membership Interests as a whole unless otherwise provided in the Certificate of Organization.

6.08.
Place of Meetingstc \l2 "6.08.
Place of Meetings.  The Managers of the Company may hold meetings, both regular and special, either within or outside the State of {State}.
6.09.
Annual Meetingstc \l2 "6.09.
Annual Meetings.  The first meeting of newly elected Managers shall be held, without further notice, immediately following the annual meeting of Members at the same place, unless by the majority vote or unanimous consent of the Managers then elected and serving, such time or place shall be changed.
6.10.
Regular Meetingstc \l2 "6.10.
Regular Meetings.  Regular meetings of the Managers may be held with or without notice at such time and place (either within or outside the State of {State}) as the Managers may determine by resolution.

6.11.
Special Meetingstc \l2 "6.11.
Special Meetings.  Special meetings of the Managers may be called by or at the request of the President and shall be called by the Secretary on the written request of a majority of the incumbent Managers. The person or persons authorized to call special meetings of the Managers may fix the place (either within or outside the State of {State}) for holding any special meeting of the Managers called by such person or persons.  Notice of any special meeting shall be given at least 24 hours previous thereto if given either personally (including written notice delivered personally or telephone notice) or by telex, telecopy, telegram, or other means of immediate communication, and at least 72 hours previous thereto if given by written notice mailed or otherwise transmitted to each Manager at the address of his business or residence.  Neither the business to be transacted at, nor the purpose of, any regular or special meeting of the Managers need be specified in the notice or waiver of notice of such meeting.  Any Manager may waive notice of any meeting, as provided in Section 13.03 of this Agreement.  The attendance of a Manager at a meeting shall constitute a waiver of notice of such meeting, except where a Manager attends a meeting for the express purpose of objecting to the transaction of any business on the ground that the meeting is not lawfully called or convened.

6.12.
Quorum and Votingtc \l2 "6.12.
Quorum and Voting.  At all meetings of the Managers, the presence of a majority of the number of Managers fixed in the manner provided in Section 6.06 of this Article VI shall constitute a quorum for the transaction of business.  At all meetings of committees of the Managers (if one or more be designated in the manner described in Section 6.13 of this Article VI), the presence of a majority of the number of Managers fixed from time to time by resolution of the Managers to serve as members of such committees shall constitute a quorum for the transaction of business.  The affirmative vote of at least a majority of the Managers present and entitled to vote at any meeting of the Managers or a committee of the Managers at which there is a quorum shall be the act of the Managers or the committee, except as may be otherwise specifically provided by the BOC, the Certificate of Formation or this Agreement.  Managers with an interest in a business transaction of the Company and Managers who are directors, managers, or officers or have a financial interest in any other corporation, limited liability company, partnership, association, or other organization with which the Company is transacting business may be counted in determining the presence of a quorum at a meeting of the Managers or of a committee of the Managers to authorize such business transaction.  If a quorum shall not be present at any meeting of the Managers or a committee thereof, a majority of the Managers present thereat may adjourn the meeting, without notice other than announcement at the meeting, until such time and to such place as may be determined by such majority of Managers, until a quorum shall be present.
6.13.
Committees of the Managerstc \l2 "6.13.
Committees of the Managers.  The Managers may, by resolution passed by a majority of all the elected and serving Managers, designate from among the Managers one or more committees, each of which shall be composed of one or more Managers, and may designate one or more Managers as alternate members of any committee, who may, subject to any limitations imposed by the Managers, replace absent or disqualified members at any meeting of that committee.  Any such committee, to the extent provided in the resolution of the Managers designating the committee or in the Certificate of Formation or this Agreement, shall have and may exercise all of the authority of the Managers of the Company, except where action of the Managers is required by the BOC, or by the Certificate of Organization.  Any member of a committee of the Managers may be removed, with or without cause, by the affirmative vote of a majority of all the elected and serving Managers of the Company.  If any vacancy or vacancies occur in a committee of the Managers caused by death, resignation, retirement, disqualification, removal from office, or otherwise, the vacancy or vacancies shall be filled by the affirmative vote of a majority of all the elected and serving Managers of the Company.  Such committee or committees shall have such name or names as may be designated by the Managers and shall keep regular minutes of their proceedings and report the same to the Managers when required.

6.14.
Compensation of Managerstc \l2 "6.14.
Compensation of Managers.  Unless otherwise provided by resolution of the Managers, Managers shall not be entitled to receive any stated salary for their services as Managers or as Members of any committee of the Managers.  Nothing herein contained, however, shall be construed to preclude any Manager from serving the Company in any other capacity and receiving compensation therefor.

6.15.
Action by Unanimous Consenttc \l2 "6.15.
Action by Unanimous Consent.  Any action required or permitted to be taken at any meeting of the Managers or of any committee of the Managers may be taken without a meeting if a written consent, setting forth the action so taken, is signed by all the Managers or all the members of the committee, as the case may be, and such written consent shall have the same force and effect as a unanimous vote at a meeting of the Managers or the committee, as the case may be.

6.16.
Presence at Meetings by Means of Communications Equipmenttc \l2 "6.16.
Presence at Meetings by Means of Communications Equipment.  Managers of the Company or members of any committee designated by the Managers may participate in and hold a meeting of the Managers or of the committee by means of conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other, and participation in a meeting pursuant to this Section shall constitute presence in person at such meeting, except where a person participates in the meeting for the express purpose of objecting to the transaction of any business on the ground that the meeting is not lawfully called or convened.


ARTICLE VII


MEETINGS OF MEMBERS
tc \l1 "
ARTICLE VII
MEETINGS OF MEMBERS
7.01.
Meetingstc \l2 "7.01.
Meetings.  (a) A quorum shall be present at a meeting of Members if the holders of a Required Interest are represented at the meeting in person or by proxy.  With respect to any matter, other than a matter for which the affirmative vote of the holders of a specified portion of the Voting Power of all Members entitled to vote is required by the BOC or by the Certificate, the affirmative vote of a Required Interest at a meeting of Members at which a quorum is present shall be the act of the Members.

(b)
All meetings of the Members shall be held at the principal place of business of the Company or at such other place within or without the State of {State} as shall be specified or fixed in the notices or waivers of notice thereof; provided that any or all Members may participate in any such meeting by means of conference telephone or similar communications equipment pursuant to Section 7.05.

(c)
Notwithstanding the other provisions of the Certificate or this Agreement, the holders of a Required Interest shall have the power to adjourn such meeting from time to time, without any notice other than announcement at the meeting of the time and place of the holding of the adjourned meeting.  If such meeting is adjourned by the Members, such time and place shall be determined by a vote of the holders of a Required Interest.  Upon the resumption of such adjourned meeting, any business may be transacted that might have been transacted at the meeting as originally called.
(d)
An annual meeting of the Members, for the election of any officers and for the transaction of such other business as may properly come before the meeting, shall be held at such place, within or without the State of {State}, on such date and at such time as a Required Interest shall fix and set forth in the notice of the meeting, which date shall be within 13 months subsequent to the date of organization of the Company or the last annual meeting of Members, whichever most recently occurred.

(e)
Special meetings of the Members for any proper purpose or purposes may be called at any time by the holders of at least ten percent of the Voting Power of all Members.  If not otherwise stated in or fixed in accordance with the remaining provisions hereof, the record date for determining Members entitled to call a special meeting is the date any Member first signs the notice of that meeting.  Only business within the purpose or purposes described in the notice (or waiver thereof) required by this Agreement may be conducted at a special meeting of the Members.

(f)
Written or printed notice stating the place, day and hour of the meeting and, in the case of a special meeting, the purpose or purposes for which the meeting is called, shall be delivered not less than 10 nor more than 60 days before the date of the meeting, either personally or by mail, by or at the direction of the Person calling the meeting, to each Member entitled to vote at such meeting.  If mailed, such notice shall be deemed to be delivered when deposited in the United States mail, addressed to the Member at his address provided for in Section 13.03, with postage thereon prepaid.

(g)
The date on which notice of a meeting of Members is mailed or the date on which the resolution of a Required Interest declaring a distribution is adopted, as the case may be, shall be the record date for the determination of the Members entitled to notice of or to vote at such meeting, including any adjournment thereof, or the Members entitled to receive such distribution.

7.02.
Voting Listtc \l2 "7.02.
Voting List.  The Members shall make, at least ten days before each meeting of Members, a complete list of the Members entitled to vote at such meeting or any adjournment thereof, arranged in alphabetical order, with the address of and the Voting Power held by each, which list, for a period of ten days prior to such meeting, shall be kept on file at the registered office or principal place of business of the Company and shall be subject to inspection by any Member at any time during usual business hours.  Such list shall also be produced and kept open at the time and place of the meeting and shall be subject to the inspection of any Member during the whole time of the meeting.
7.03.
Proxiestc \l2 "7.03.
Proxies.  A Member may vote either in person or by proxy executed in writing by the Member.  A telegram, telex, cablegram or similar transmission by the Member, or a photographic, photostatic, facsimile or similar reproduction of a writing executed by the Member shall be treated as an execution in writing for purposes of this Section.  Proxies for use at any meeting of Members or in connection with the taking of any action by written consent shall be filed with the Members, before or at the time of the meeting or execution of the written consent, as the case may be.  All proxies shall be received and taken charge of and all ballots shall be received and canvassed by the Members, who shall decide all questions touching upon the qualification of voters, the validity of the proxies, and the acceptance or rejection of votes, unless an inspector or inspectors shall have been appointed by the President of the Company, in which event such inspector or inspectors shall decide all such questions.  No proxy shall be valid after 12 months from the date of its execution unless otherwise provided in the proxy.  A proxy shall be revocable unless the proxy form conspicuously states that the proxy is irrevocable and the proxy is coupled with an interest.  Should a proxy designate two or more Persons to act as proxies, unless that instrument shall provide to the contrary, a majority of such Persons present at any meeting at which their powers thereunder are to be exercised shall have and may exercise all the powers of voting or giving consents thereby conferred, or if only one be present, then such powers may be exercised by that one; or, if an even number attend and a majority do not agree on any particular issue, the Company shall not be required to recognize such proxy with respect to such issue if such proxy does not specify how the Voting Powers that are the subject of such proxy are to be voted with respect to such issue.

7.04.
Conduct of Meetingstc \l2 "7.04.
Conduct of Meetings.  All meetings of the Members shall be presided over by the President of the Company, if one is elected, or by any Member.  The President or presiding Member shall determine the order of business and the procedure at the meeting including such regulation of the manner of voting and the conduct of discussion as seem to him in order.

7.05.
Action by Written Consent or Telephone Conferencetc \l2 "7.05.
Action by Written Consent or Telephone Conference.  (a) Any action required or permitted to be taken at any annual or special meeting of Members may be taken without a meeting, without prior notice, and without a vote, if a consent or consents in writing, setting forth the action so taken, shall be signed by the holder or holders of at least the percentage of Voting Power required in order to adopt a matter, and notice of such consent action is delivered to the Company and the other Members.  Delivery shall be by hand, fax or certified or registered mail, return receipt requested.
(b)
The record date for determining Members entitled to consent to action in writing without a meeting shall be the first date on which a signed written consent setting forth the action taken or proposed to be taken is delivered to the Company by delivery to its registered office or its principal place of business.  Delivery shall be by hand or by certified or registered mail, return receipt requested. Delivery to the Company's principal place of business shall be addressed to the Managers.

(c)
If any action by Members is taken by written consent, any articles or documents filed with the Secretary of State of {State} as a result of the taking of the action shall state, in lieu of any statement required by the BOC concerning any vote of Members, that written consent has been given in accordance with the provisions of the BOC and that any written notice required by the BOC has been given.

(d)
Members may participate in and hold a meeting by means of conference telephone or similar communications equipment by means of which all Persons participating in the meeting can hear each other, and participation in such meeting shall constitute attendance and presence in person at such meeting, except where a Person participates in the meeting for the express purpose of objecting to the transaction of any business on the ground that the meeting is not lawfully called or convened.

ARTICLE VIII

MEMBERSHIP CERTIFICATES

8.01
Endorsement on Membership Certificates.  Each certificate representing Membership Interests of the Company now or hereafter held by the Members shall be stamped with a legend in substantially the following form:

“THE MEMBERSHIP INTEREST REPRESENTED BY THIS CERTIFICATE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AND IS SUBJECT TO SALE, ASSIGNMENT, PLEDGE, TRANSFER AND ENCUMBRANCE RESTRICTIONS UNDER THE TERMS OF THE AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT DATED MAY __, 2008, A COPY OF WHICH IS ON FILE AT THE OFFICE OF THE COMPANY.  THE COMPANY WILL FURNISH TO ANY MEMBER UPON REQUEST AND WITHOUT CHARGE A COPY OF SUCH AMENDED AND RESTATED COMPANY AGREEMENT.”
tc \l1 "ARTICLE VIII[INTENTIONALLY OMITTED]
ARTICLE IX

TAXES

tc \l1 "ARTICLE IXTAXES
9.01.
Tax Returnstc \l2 "9.01.
Tax Returns.  The Company’s officers shall cause to be prepared and filed all necessary federal and state income tax returns for the Company, including making the elections described in Section 9.02 and shall use all reasonable efforts to furnish, within 75 days following the close of each taxable year of the Company, the tax information required by the Members for federal and state income tax reporting purposes.  Each Member shall furnish all pertinent information in its possession relating to Company operations that is necessary to enable the Company’s income tax returns to be prepared and filed.
           9.02.
Tax Electionstc \l2 "9.02.
Tax Elections.  The Company shall make the following elections on the appropriate tax returns:

(a)
to adopt the calendar year as the Company’s fiscal year;

(b)
to adopt a method of accounting and tax reporting as is selected by the Members;

(c)
if a distribution of Company property as described in section 734 of the Code occurs or if a transfer of a Membership Interest as described in section 743 of the Code occurs, on written request of any Member, to elect, pursuant to section 754 of the Code, to adjust the basis of Company properties; and

(d)
any other election the Members may deem appropriate and in the best interests of the Company or the Members.

Neither the Company nor any Member may make an election for the Company to be excluded from the application of the provisions of subchapter K of chapter 1 of subtitle A of the Code or any similar provisions of applicable state law, and no provision of this Agreement shall be construed to sanction or approve such an election.

ARTICLE X

BOOKS, RECORDS, REPORTS, AND BANK ACCOUNTS

tc \l1 "ARTICLE XBOOKS, RECORDS, REPORTS, AND BANK ACCOUNTS
10.01. Maintenance of Bookstc \l2 "10.01. Maintenance of Books.  The Company shall keep books and records of accounts and shall keep minutes of the proceedings of its Members.  The books and records of accounts for the Company shall be maintained on an approved basis of accounting in accordance with the terms of this Agreement, except that the Capital Accounts of the Members shall be maintained in accordance with Section 4.07.  The calendar year shall be the accounting year of the Company.

10.02.
Accountstc \l2 "10.02. Accounts.  The Members shall establish and maintain one or more separate bank and investment accounts and arrangements for Company funds in the Company name with financial institutions and firms that the Members determine subject to Section 6.01 of this Agreement.  The Members may not commingle the Company's funds with the funds of any Member; however, Company funds may be invested in a manner the same as or similar to the Members’ investment of their own funds or investments by their Affiliates.

ARTICLE XI

                                                      BANKRUPTCY OF A MEMBER

11.01.
Bankrupt Memberstc \l2 "11.01. Bankrupt Members.  Subject to Section 12.01(c), if any Member becomes a Bankrupt Member, the Company shall have the option, exercisable by notice from the Members to the Bankrupt Member (or its representative) at any time prior to the 180th day after receipt of notice of the occurrence of the event causing it to become a Bankrupt Member, to buy, and on the exercise of this option the Bankrupt Member or its representative shall sell, its Membership Interest.  The purchase price shall be the Sharing Amount based on a Distribution Amount equal to the fair market value thereof determined by agreement by the Bankrupt Member (or its representative) and the representative of the Members; however, if those Persons do not agree on the fair market value on or before the 30th day following the exercise of the option, either such Person by notice to the other, may require the determination of fair market value to be made by an independent appraiser specified in that notice.  If the Person receiving that notice objects on or before the tenth day following receipt to the independent appraiser designated in that notice, and those Persons otherwise fail to agree on an independent appraiser, either such Person may petition the United States District Judge for the Northern District of {State} (Dallas Division) then senior in service to designate an independent appraiser.  The determination of the independent appraiser, however designated, is final and binding on all parties.  The Bankrupt Member and the Company each shall pay one-half of the costs of the appraisal.  The Company shall pay the fair market value as so determined in four equal cash installments, the first due on closing and the remainder (together with accumulated interest on the amount unpaid at the General Interest Rate) due on each of the first three annual anniversaries thereof.  The payment to be made to the Bankrupt Member or its representative pursuant to this Section 11.01 is in complete liquidation and satisfaction of all the rights and interest of the Bankrupt Member and its representative (and of all Persons claiming by, through, or under the Bankrupt Member and its representative) in and in respect of the Company, including, without limitation, any Membership Interest, any rights in specific Company property, and any rights against the Company and (insofar as the affairs of the Company are concerned) against the Members, and constitutes a compromise to which all Members have agreed pursuant to the BOC.
ARTICLE XII

DISSOLUTION, LIQUIDATION, AND TERMINATION
tc \l1 "ARTICLE XIIDISSOLUTION, LIQUIDATION, AND TERMINATION
12.01. 
Dissolutiontc \l2 "12.01. Dissolution.  The Company shall dissolve and its affairs shall be wound up on the first to occur of the following:

(a)
the written consent of a Required Interest;

(b)
the expiration of the period fixed for the duration of the Company set forth in the Certificate; or

(c)
entry of a decree of judicial dissolution of the Company under the BOC.

12.02. 
Liquidation and Terminationtc \l2 "12.02. Liquidation and Termination.  Upon dissolution of the Company, the President shall act as liquidator or may appoint one or more Members as liquidator.  If there is no acting President, the Members shall appoint one or more Members as liquidators.  The liquidator shall proceed diligently to wind up the affairs of the Company and make final distributions as provided herein and in the BOC.  The costs of liquidation shall be borne as a Company expense.  Until final distribution, the liquidator shall continue to operate the Company properties with all of the power and authority of the Members.  The steps to be accomplished by the liquidator are as follows:

(a)
as promptly as possible after dissolution and again after final liquidation, the liquidator shall cause a proper accounting to be made by a recognized firm of certified public accountants of the Company's assets, liabilities, and operations through the last day of the calendar month in which the dissolution occurs or the final liquidation is completed, as applicable;

(b)
the liquidator shall pay, satisfy or discharge from Company funds all of the debts, liabilities and obligations of the Company (including, without limitation, all expenses incurred in liquidation and any advances described in Section 4.06) or otherwise make adequate provision for payment and discharge thereof (including, without limitation, the establishment of a cash escrow fund for contingent liabilities in such amount and for such term as the liquidator may reasonably determine);and

(c)
all remaining assets of the Company shall be distributed to the Members, subject to Article IV, in accordance with the Sharing Amounts of the Members.
12.03. Deficit Capital Accountstc \l2 "12.03. Deficit Capital Accounts.  Notwithstanding any other provision hereof to the contrary, and notwithstanding any custom or rule of law to the contrary, upon dissolution of the Company, no Member shall be obligated to contribute any amount to the Company to eliminate any deficit balance in such Member’s Capital Account.
ARTICLE XIII

GENERAL PROVISIONS

13.01. Offsettc \l2 "13.01. Offset.  Whenever the Company is to pay any sum to any Member, any amounts that Member owes the Company may be deducted from that sum before payment.

13.02. Counterpartstc \l2 "13.02. Counterparts.  This Agreement may be executed in any number of counterparts with the same effect as if all signing parties had signed the same document.  All counterparts shall be construed together and constitute the same instrument.

13.03. Noticestc \l2 "13.03. Notices.  Except as expressly set forth to the contrary in this Agreement, all notices, requests, or consents provided for or permitted to be given under this Agreement must be in writing and must be given either by depositing that writing in the United States mail, addressed to the recipient, postage paid, and registered or certified with return receipt requested or by delivering that writing to the recipient in person, by courier, or by facsimile transmission; and a notice, request, or consent given under this Agreement is effective on receipt by the Person to receive it.  All notices, requests, and consents to be sent to a Member must be sent to or made at the addresses given for that Member on the Signature Page or in the instrument described in Section 3.02, or such other address as that Member may specify by notice to the Members.  Whenever any notice is required to be given by law, the Certificate or this Agreement, a written waiver thereof, signed by the Person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to the giving of such notice.

13.04. Entire Agreementtc \l2 "13.04. Entire Agreement.  This Agreement constitutes the entire agreement of the Members and their Affiliates relating to the Company and supersedes all prior contracts or agreements with respect to the Company, whether oral or written.

13.05. Effect of Waiver or Consenttc \l2 "13.05. Effect of Waiver or Consent.  A waiver or consent, express or implied, to or of any breach or default by any Person in the performance by that Person of its obligations with respect to the Company is not a consent or waiver to or of any other breach or default in the performance by that Person of the same or any other obligations of that Person with respect to the Company.  Failure on the part of a Person to complain of any act of any Person in default with respect to the Company, irrespective of how long that failure continues, does not constitute a waiver by that Person of its rights with respect to that default until the applicable statute-of-limitations period has run.

13.06. Amendment or Modificationtc \l2 "13.06. Amendment or Modification.  This Agreement may be amended or modified from time to time only by a written instrument agreed to by a Required Interest; provided, however, that (a) an amendment or modification reducing a Member’s Voting Power is effective only with that Member’s consent (other than to reflect changes otherwise provided in this Agreement), (b) an amendment or modification reducing the required Voting Power or other measure for any consent or vote in this Agreement is effective only with the consent or vote of Members having the Voting Power or other measure theretofore required, and (c) amendments of the type described in Section 3.02 may be adopted as therein provided.

13.07. Binding Effecttc \l2 "13.07. Binding Effect.  Subject to the restrictions on Dispositions set forth in this Agreement, this Agreement is binding on and inures to the benefit of the Members and their respective heirs, legal representatives, successors, and assigns.

13.08. Governing Law; Severabilitytc \l2 "13.08. Governing Law; Severability.  THIS AGREEMENT IS GOVERNED BY AND SHALL BE CONSTRUED IN ACCORDANCE WITH THE LAW OF THE STATE OF {STATE}, EXCLUDING ANY CONFLICT-OF-LAWS RULE OR PRINCIPLE THAT MIGHT REFER THE GOVERNANCE OR THE CONSTRUCTION OF THIS AGREEMENT TO THE LAW OF ANOTHER JURISDICTION.  In the event of a direct conflict between the provisions of this Agreement and (a) any provision of the Certificate, or (b) any mandatory provision of the BOC, the applicable provision of the Certificate or the BOC shall control.  If any provision of this Agreement or the application thereof to any Person or circumstance is held invalid or unenforceable to any extent, the remainder of this Agreement and the application of that provision to other Persons or circumstances is not affected thereby and that provision shall be enforced to the greatest extent permitted by law.

13.09. Further Assurancestc \l2 "13.09. Further Assurances.  In connection with this Agreement and the transactions contemplated hereby, each Member shall execute and deliver any additional documents and instruments and perform any additional acts that may be necessary or appropriate to effectuate and perform the provisions of this Agreement and those transactions.

13.10. Waiver of Certain Rightstc \l2 "13.10. Waiver of Certain Rights.  Each Member irrevocably waives any right it may have to maintain any action for dissolution of the Company or for partition of the property of the Company.
13.11. Notice to Members of Provisions of this Agreementtc \l2 "13.11. Notice to Members of Provisions of this Agreement.  By executing this Agreement, each Member acknowledges that it has actual notice of (a) all of the provisions of this Agreement, including, without limitation, the restrictions on the transfer of Membership Interests set forth in Article III, and (b) all of the provisions of the Certificate, including, without limitation, the fact that the Certificate provides that no Member shall have the preemptive right to acquire any Membership Interest or securities of any class that may at any time be issued, sold or offered for sale by the Company.  Each Member hereby agrees that this Agreement constitutes adequate notice of all such provisions, including, without limitation, any notice requirement under Chapter 8 of the Uniform Commercial Code, and each Member hereby waives any requirement that any further notice thereunder be given.

13.12. Specific Performancetc \l2 "13.12. Specific Performance.  The parties hereby declare that it is impossible to measure in money the damages which will accrue to a party hereto or to the personal representatives of a decedent by reason of a failure to perform any of the obligations under this Agreement.  Therefore, if any party hereto or the personal representatives of a decedent shall institute any action or proceeding to enforce the provisions hereof, any person (including the Company) against whom such action or proceeding is brought hereby waives the claim or defense therein that such party or such personal representative has or have an adequate remedy at law, and such person shall not urge in any such action or proceeding the claim or defense that such remedy at law exists.

IN WITNESS WHEREOF, the Members have executed this Agreement as of the date first set forth above.

{SAMPLE COMPANY}, LLC
By: __________________________                                          
        






{Founder_1}, Member
Agreed:
____________________

{Founder_1 Spouse}
Date: _______________
EXHIBIT A


GLOSSARY

As used in this Agreement, the following terms have the following meanings:

“BOC” means the {State} Business Organization Code and any successor statute, as amended from time to time.

“Bankrupt Member” means any Member (a) that (i) makes a general assignment for the benefit of creditors; (ii) files a voluntary bankruptcy petition; (iii) becomes the subject of an order for relief or is declared insolvent in any federal or state bankruptcy or insolvency proceedings; (iv) files a petition or answer seeking for the Member a reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief under any law; (v) files an answer or other pleading admitting or failing to contest the material allegations of a petition filed against the Member in a proceeding of the type described in subclauses (i) through (iv) of this clause (a); or (vi) seeks, consents to, or acquiesces in the appointment of a trustee, receiver, or liquidator of the Member’s or of all or any substantial part of the Member’s properties; or (b) against which, a proceeding seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief under any law has been commenced and 120 days have expired without dismissal thereof or with respect to which, without the Member’s consent or acquiescence, a trustee, receiver, or liquidator of the Member or of all or any substantial part of the Member’s properties has been appointed and 90 days have expired without the appointment’s having been vacated or stayed, or 90 days have expired after the date of expiration of a stay, if the appointment has not previously been vacated.

“Business Day” means any day other than a Saturday, a Sunday, or a holiday on which national banking associations in the State of {State} are closed.

“Capital Account” means the capital account established and maintained for each Member pursuant to Section 4.07.

“Capital Contribution” means, with respect to any Member, the amount of money and the initial gross asset value of any property (other than money) contributed to the Company with respect to the interest in the Company held by that Member.  Any reference in this Agreement to the Capital Contribution of a Member will include a Capital Contribution made by any prior Member with respect to the Membership Interest of the Member.

“Certificate” has the meaning given that term in Section 2.01.

“Code” means the Internal Revenue Code of 1986 and any successor statute, as amended from time to time.

“Company” means {Sample Company}, LLC, a {State} limited liability company.

“Default Interest Rate” means a rate per annum equal to the lesser of (a) 10% per annum, and (b) the maximum rate permitted by applicable law.

“Delinquent Member” has the meaning given that term in Section 4.03(a).

“Dispose,” “Disposing,” or “Disposition” means a sale, assignment, transfer, exchange, mortgage, pledge, grant of a security interest, or other disposition or encumbrance (including, without limitation, by operation of law), or the acts thereof.

“General Interest Rate” means a rate per annum equal to the lesser of (a) 10% per annum, and (b) the maximum rate permitted by applicable law.
“Investment Date” means the date a Member contributed capital in the form of a capital contribution to the Company in respect of an Investor Member Interest.

“Investor Member Interest” and/or “IMI” means each interest held by any Person executing this Agreement and who is listed as a Member as set forth in Section 3.01 with points based upon capital investment in the Company, giving such Member rights to distributions (liquidating or otherwise), allocations, and information.
“Lending Member” has the meaning given that term in Section 4.03(a)(ii).

“Member” means any Person executing this Agreement as of the date of this Agreement as a member or hereafter admitted to the Company as a member as provided in this Agreement, but does not include any Person who has ceased to be a member in the Company.

“Membership Interest” means the ownership percentage of a Member in the Company, including, without limitation, the right to vote, consent and approve.

“Person” has the meaning given that term in the BOC.
“Required Interest” means one or more Members having greater than fifty percent (50%) of the Membership Interest of all Members entitled to vote on, approve, or consent to the matter in question.

“Sharing Amount” means the agreed value of contributions to the Company made by each Member to determine the monies set forth for each Member for distributions (liquidating or otherwise) and allocations as determined by the following formula: 


Sharing Amount Definitions:

“Distribution Amount” means the total dollar amount of a given distribution or allocation.

“MRR Rate” means the annual minimum required return percentage rate for each Investor Member Interest as agreed between the Member and the Company.  
“Minimum Required Return” and/or “MRR” means the product of the MRR Rate, the Investor Member Interest, and compounded for the number of years, and fraction thereof, since the Investment Date.

“Aggregate Minimum Required Return” and/or “Aggregate MRR” means the total  MRR for all Investor Member Interests.
Investor Member Interest Cash Distribution Quota” and/or “IMQ” means the difference between (1) the MRR, and (2) the sum of all previous Investor Member Interest Cash Distributions. 

NOTE:

         





               


“Working Member Interest Vested Points” and/or “WVP” means the quotient of (1) the product of a Member’s Working Member Interest and the number of whole years since a Member earned the Working Member Interest, divided by (2) the total number of years of the vesting period.

“Aggregate Working Member Interest Vested Points” and/or “AWVP” means the total Working Member Interest Vested Points for all Members for a given distribution or allocation.

Step One: Calculate the Aggregate Investor Quota and/or “AIQ” as the lesser of (1) the total IMQ for all Members at the time of the calculation and (2) eighty percent (80%) of the Distribution Amount.
Step Two: Calculate the Aggregate Working Quota and/or “AWQ” as twenty percent (20%) of the Distribution Amount.
Step Three: The Distribution Amount less the AIQ and less the AWQ becomes the “Distribution Quota Remainder” and/or “DQR”
NOTE:  Distribution Amount = AIQ + AWQ + DQR

Step Four: Determine the “Investor Member Interest Cash Distribution” and/or “IMICD” by adding the AIQ and twenty percent (20%) of the DQR. Each Member receives a pro rata portion of the IMICD based upon the MRR divided by the Aggregate MRR.
Step Five: Determine the “Working Member Interest Cash Distribution” and/or “WMICD” by adding the AWQ and eighty percent (80%) of the DQR. Each Member receives a pro rata portion of the WMICD based upon the Member’s Working Member Interest Vested Points divided by the Aggregate Working Member Interest Vested Points.

Step Six: Determine each Member’s Sharing Amount by aggregating that Member’s IMICD and WMICD amounts.

Example- 


MRR

Working Member
Investor Member




Rate

       Interest

        Interest


Member A
.45

     1,000 points

         0 points


Member B
.45

     5,000 points

  1,000 points


Member C
.35

        500 points
             10,000 points


Member D
.35

            0 points
               5,000 points

Assuming no Previous Investor Member Interest Distributions.

Assuming all points held two years.

Assuming vesting period for Working Member Interest of five years.

Assuming a Distribution Amount of $100,000.

Step 1:
Member A IMQ = [0 x (1 + .45)2] – 0 = $0.00

Member B IMQ = [1,000 x (1 + .45)2] – 0 = $2,102

Member C IMQ = [10,000 x (1 + .35)2] – 0 = $18,225

Member D IMQ = [5,000 x (1 + .35)2] – 0 = $9,113

Total IMQ = $29,440

Distribution Amount x 0.8 = $100,000 x .80 = $80,000


AIQ = Lesser of 80,000 and $29,440 = $29,440
Step 2:
AWQ = $100,000 x .20 = $20,000

Step 3:
DQR = $100,000 - $29,440 - $20,000 = $50,560
Step 4:
IMICD = AIQ + (DQR x 0.20) = $29,440 + $50,559 x .20 = $39,552

Member A = (0/29,440) x 39,552 = $0


Member B = (2,103/29,44)0 x 39,552 = $2,825

Member C = (18,225/29,440) x 39,552 = $24,485

Member D = (9,113/29,440) x 39,552 = $12,242
Step 5:
WMICD = AWQ + (DQR x 0.80) = $20,000 + ($50,559 x 0.80) = $60,448

Member A = (1,000 x 2)/5 = 400


Member B = (5,000 x 2)/5 = 2,000


Member C = (500 x 2)/5 = 200


Member D = (0 x 2)/5 = 0


AWVP = 2,600


Member A = 400/2,600 = 0.1538 x $60,447 = $9,300


Member B = 2,000/2,600 = 0.7692 x $60,447 = $46,498

Member C = 200/2,600 = 0.0769 x $60,447 = $4,650

Member D = 0/2,600 = 0 = $0


Step 6: Sharing Amounts (Step 4 + Step 5):




Member A:    $9,300



Member B:  $49,323



Member C:  $29,135


Member D:  $12,242
“Voting Power” as to each Member means the Membership Interest of each Member as relates to all of the issued and outstanding Membership Interest (100%).
“Working Member Interest” and/or “WMI” means each interest held by any Person executing this Agreement and who is listed as a Member as set forth in Section 3.01 with points based upon service to the Company, giving such Member rights to distributions (liquidating or otherwise), allocations, and information.
Other terms defined herein have the meanings so given them.


SCHEDULE 1


CAPITAL CONTRIBUTIONS

As referred to in Article IV of this Agreement, the following are the initial Capital Contributions made by the Members of the Company:
{Founder_1}


               $1,000
SCHEDULE 2

ESTABLISHED PRICE FOR MEMBERSHIP INTERESTS
DATED: ______________, 20___

SCHEDULE REFLECTING THE PRICE OF THE TOTAL MEMBERSHIP INTERESTS
OWNED BY THE MEMBERS OF THE COMPANY NAMED BELOW

AS PERMITTED BY SECTION 3.12 OF THE FOREGOING AGREEMENT

BETWEEN THE MEMBERS AND THE COMPANY
	DATE OF PRICE

ESTABLISHMENT
	PERIOD FOR WHICH

ESTABLISHED PRICE IS

APPLICABLE
	ESTABLISHED PRICE

FOR TOTAL MEMBERSHIP INTERESTS

	
	to         
	


SIGNATURE OF COMPANY
AND MEMBERS REFLECTING

AGREEMENT ON ESTABLISHED PRICE


“Company”:
{SAMPLE COMPANY}, LLC





“Member”
By: ______________________________________
_____________________________________ 

Its: ______________________________________
Printed Name: _________________________

“Member”:






“Member”:
_______________________________________

_______________________________________
Printed Name: ___________________________

Printed Name: ___________________________

“Member”:






“Member”:
_______________________________________

_______________________________________
Printed Name: ___________________________

Printed Name: ___________________________


“Member”:






“Member”:
_______________________________________

_____________________________________

Printed Name: ___________________________

Printed Name: ___________________________



										Previous


		           Investor 							Investor


        IMQ =     {Member       x	(1 + MRR Rate)No. of Years}	- 	Member


	           Interest 							Interest Cash


										Distributions








LLC Company Agreement 






    Page 2

